BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI

Original Application No. 51/2020
(I.A No. 103/2020 & 1.A No. 104/2020)

IN THE MATTER OF:
Ajay Bisht ...Applicant(s)

Versus

State of Uttarakhand and Anr. ...Respondent(s)

FACTUAL REPORT ON BEHALF OF PCCF (HOFF), UTTARAKHAND,
IN COMPLIANCE TO THE DIRECTIONS ISSUED BY THIS
HON’BLE TRIBUNAL VIDE ORDER DATED 24.02.2020

The land/construction of road, referred in the above mentioned
Original Application filed before this Hon’ble Tribunal, lies in the Kumaoun
Region of the State of Uttarakhand. Therefore, a detailed report was sought
by this office from the Chief Conservator of Forests, Kumaoun, Uttarakhand
on the facts in question. The reply submitted by the Chief Conservator of
Forests, Kumaoun, Uttarakhand is annexed herewith as ANNEXURE-1. On
the basis of the reports furnished by Chief Conservator of Forests, Kumaoun,
Uttarakhand, the factual report is being submitted as follows:

On the complaints dated 03.03.2020 of Kaustubh Kumar Singh Rawat,
Sarpanch Van Panchayat-Jaminipar and Smt. Hema Devi, Gram Pradhan-
Jaminipar on the above matter, clarification on various points raised by the
complainants was sought from the Executive Engineer, Construction
Division, PWD Ranikhet vide letter No. 3824/12-1 dated 07.03.2020 issued
by the office of the D.F.O., Almora. Thereafter, a joint inspection of the site
was done by Sub-Divisional Forest Officer, Almora along with the Assistant
Engineer, Construction Division, PWD Ranikhet on 12.03.2020.
Subsequently, the Executive Engineer Construction Division, PWD Ranikhet
responded in the matter vide his letter no 554/1c dated 17.03.2020 as
follows: -

1. The complainants have mentioned in their complaint-letters about three
motor roads at two locations —
Location No. 1 : Tipola-Jajali-Bhikiyasain motor road km. 0.30 to

Jaminipar (PMGSY road);
Location No. 1A: Jaminipar to Rithamahadev (PMGSY road);

Location No. 2 : Gagas-Urimahadev-Sailapani motor road via Jaminipar.
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Amongst the above-mentioned said locations, Executive Engineer,
PWD, Ranikhet has already completed the work at the first location. As per
the reports from the PWD, the complainants want to get connected to the
road mentioned as Location No.2 via a link road, whereas the villagers of
Jaminipar want that their village should be connected to the road mentioned
as location no 2 i.e. Gagas-Urimahadev-Sailapani-Bhikiyasain-Marchula
motor road. Therefore, Jaminipar village has been connected to PMGSY
road from the village Ida, and the end point of this road is proposed to be

connected with Gagas-Urimahadev-Sailapani-Bhikiyasain-Marchula motor
road.

A detailed report with respect to the sanction by the Government, vide letter
No. 544/1-c dated 07.03.2020 by Provincial Division, PWD Ranikhet, was
provided to the office of the Divisional Forest Officer, Almora Division,
Almora regarding the construction of the motor-road around Jaminipar.
Copy of the said letter is annexed herewith as ANNEXURE-2.

As per the complainants, the consent of Van Panchayat Management
Committee was not taken for the affected Van Panchayat land for the
construction of Gagas-Urimahadev-Sailapani-Bhikiyasain-Marchula motor
road. It is to be emphasised that the Forest Department has no ownership or
direct administrative control over Panchayati Van land. It is only the
Revenue Department of the State Government who has all the control of
Panchayati Van land. Therefore, no formal permission from the concerned
Van Panchayat Management Committee was required in the matter as the
permission by the State Government had been given vide Government Order
No. G.I. 2338/7-1-2010-600 (2905)/2008 dated 31.08.2010. Copy of the
order dated 31.08.2010 is annexed herewith as ANNEXURE-3.

In reply to the felling of trees in the construction of the Gagas-Urimahadev-
Sailapani-Bhikiyasain-Marchula motor-road, it is to be submitted here that
the Divisional Forest Officer, Almora Division vide his letter No. 5226/9-
1(3) dated 30.03.2010 allotted the work of felling of trees to the Uttaranchal
Forest Corporation where 36 out of 128 trees were felled by the
Corporation. Later, due to the disputes between the Gram Panchayats, the
then Divisional Forest Officer, Almora Division vide his letter No. 2691/9-
1(3) dated 23.12.2013 cancelled the said allotment. Thereafter, no request
came from the Corporation or the PWD to get the remaining trees felled. It is
to be mentioned again that the ownership of the trees was not with the Forest
Department as the land was not of Reserved Forest. Copy of the letter dated
23.12.2013 is annexed herewith as ANNEXURE-4.

. On the inspection of the construction site by Sub-divisional Forest officer

and Assistant Engineer, it was found that there was no dumping zone for the
muck disposal. It is to be submitted here that the PWD had identified and



reported a piece of land at Kaluwakhet, tok - Jaminipar for the purpose of
muck disposal. Copy of the concerned letter is annexed herewith as
ANNEXURE-5. The PWD has planned to dispose the muck in the following
manner:-

. The muck arising from the proposed Gagas-Urimahadev-Sailapani-
Bhikiyasain-Marchula motor road from Kms 0 to 10 will be used in
benap forest and water-free land and about 20% of the muck has
been proposed to be spread on the road at the time of construction;

1. On the said road, 4 passing-phase/Km are to be constructed for
which about 15% of the muck is proposed to be used to widen the
road;

III.  About 15% of the muck (mainly stones and boulders) is proposed to
be used to construct walls, fill the back-side of walls and construct
bridges (puliyas).

It is also important to mention here that in the construction of the said
motor-road, a total of 7.297 ha forest land is being affected which is Benap
and Panchayati Van land over which only the Revenue Department has
the ownership and administrative control. No area of Reserve Forest is
being affected in the construction of the said motor-road.

As per complainants, cutting of 0.125 ha was done by the contractor of the
PWD in the month of February 2020 without their consent, while the fact is
that, as per the PWD letter No. 101/27-6 dated 14.01.2020, the matter of
compensation of affected 0.125 ha of agricultural land was widely publicised
through daily newspaper - “Amar Ujala”. Thereafter, another letter No.
325/18-c, dated 10.02.2020 was issued by the PWD to the concerned
villagers inviting claims for the compensation. However, none of the
villagers could produce the necessary certificates as per the requirement for
compensation. Therefore, as per the directions in the order dated 10.01.2020
passed by Hon’ble High Court of Uttarakhand, the construction work was
carried out in the above disputed portion of the road also. Copy of the said
publication and relevant letter are annexed herewith as ANNEXURE-6

Colly.

It is also to be brought to the notice of this Hon'ble Tribunal, that the matter
was first heard by the Hon’ble High Court of Uttarakhand, Nainital as
WPMS 3626/2019 (Hema Devi & Ors. Vs. State of Uttarakhand & Ors.) and
an order dated 10.01.2020 was passed by the Hon’ble High Court in the
matter. It was observed by the Hon'ble Court that the construction of the
road was in public interest and in view of this observation, writ petition was
dismissed and therefore, PWD continued with the execution of work. Copy
of the order dated 10.01.2020 is annexed herewith as ANNEXURE-7.



8. Therealler, the petitioners preferred Special Appeal, SPA 40/2020 (Hema
Devi & Ors. Vs, State of Uttarakhand & Ors.), before the Hon'ble High
Court ol Uttarakhand. The Hon'ble Court modified the writ order dated
10.01.2020 and passed new directions vide order dated 12.02.2020 directing
the State Authoritics to not to interfere with the appellants' (writ petitioners')
land, except alter acquiring their land in accordance with the provisions of
the Land Acquisition, Rehabilitation and Resettlement Act, 2013. Copy of
the order dated 12.02.2020 is annexed herewith as ANNEXURE-8.

6. In reply to the points raised by the complainants for the compliance of order
dated 12.02.2020, passed by the Hon’ble High Court in the matter SPA
40/2020 (Hema Devi & Ors. Vs. State of Uttarakhand & Ors.), clarifications
as received from the Executive Engineer, PWD, Ranikhet are as follows:

I. Land transfer for Gagas-Urimahadev-Sailapani-Bhikiyasain-Marchula
motor road 7.29 Ha of affected forest land in 10 Kms, has been
sanctioned vide Government Order No. G.I. 2338/7-1-2010-600
(2905)/2008 dated 31.08.2010. For the remaining portion of nap-land of
village Jaminipar and Jaminiwar, proposal was prepared by the PWD.
Vide letter No. 101/27-6 dated 14.01.2020, the concerned villagers were
asked to submit their claims for the compensation against 0.125 Ha of
affected agricultural land. This was publicised through daily newspaper
- “Amar Ujala” on 02.02.2020 and subsequently a letter No. 325/18-c
dated 10.02.2020 was sent to the concerned villagers by the PWD
inviting claims for the compensation.Till date none of the villagers
could produce necessary certificates for compensation as per the
requirement.

II- According to the point No.2 of this report.
[1I- According to the point No.2 of this report.

IV- Sanction with respect to the length of 10 Kms of the said road has
already been given vide order No. 299 /<flof0—2 /0416 (¥03110) /4
fa-ries 28—02—2004. The consent letter of the villagers is already
annexed with alignment proposal but consent letter by the villagers
of Jaminipar is not annexed with the original proposal.

V- According to the point No.3 and point No.5 of this report.

VI- In addition to above, sanction has also been given for connecting
Jaminipar to Rithamahadev motor road for which survey is in
progress.

VII- According to the point No.2 of this report.

VIII-As per point no 61 of this report.



7. As per the complainants, even after the order dated 12.02.2020 passed
by the Hon’ble High Court in the matter SPA 40/2020 (Hema Devi &
Ors. Vs. State of Uttarakhand & Ors.), the PWD had cut the agricultural
land on 22.02.2020, while as per the PWD report, the cutting of the said
napland was done after the decision of the Hon’ble High Court vide

order dated 10.01.2020 stating that the construction of the road was in
public interest.

8. Inreply to points raised by the complainant about not taking the consent
of Van Panchayat Committee, the PWD has mentioned that only after
getting consent of the villagers and no objection from the former
Pradhan, village Jaminipar, the construction of aforesaid road was
started but later it was informed by the former Pradhan, through a letter
dated 09.10.2020 that no such document was ever signed by him. Copy
of the consent letter given by the local residents and the letter dated

given by former Gram Pradhan are annexed herewith as ANNEXURE-
9 Colly.

9. According to the point No.3 and point No.5 of this report.

It is clear from the report furnished by the DFO Almora, duly
endorsed by the Chief Conservator of Forests, Kumaoun, Uttarakhand, that
all the necessary steps and permissions respect to the transfer of forest
land were taken from the concerned authorities for the construction of
the said road.

This Hon’ble Tribunal may kindly be pleased to take this factual
report on record in the interest of justice.

wgE I g
DATE: 17-10-2020 (Jai Rajpaviase, 37
PLACE: Dehradun. PCCF (HoFF)

UTTARAKHAND, DEHRADUN.
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ANNEXURE. g
( ij\% +a g)
IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL l

WRIT PETITION (M/S) NO. 3626 OF 2019
Hema Devi and others,

................. Petitioners.

Vs.
State of Uttarakhand and others. ....Respondents.
&
SPECIAL APPEAL NO. 40 OF 2020
Hema Devi and others. Appellants.
Vs.
State of Uttarakhand and others, ....Respondents.

Sr? B:D. Pande, learned counsel for the appellants-writ petitioners.
Sri Vikas Pandey, learned Standing Counsel for the State of Uttarakhand.

Dated : 12" February, 2020

Coram: Hon’ble Ramesh Ranganathan, C.J.
Hon’ble R.C. Khulbe, J.

Ramesh Ranganathan, C.J. (Oral)

Heard Sri B.D. Pande, learned counsel for the appellants-writ
petitioners, and Sri Vikas Pandey learned Standing Counsel for the State
Government, and, with their consent, the Special Appeal is disposed of at the

stage of admission.

2. The jurisdiction of this Court was invoked by the appellants-writ
petitioners seeking (i) a writ of mandamus directing the respondents not to
construct the Gagas-Urimahadev- Selapani road without adopting due process
of land acquisition provided by law; and (ii) a writ of mandamus directing the

first respondent to set up a fair inquiry regarding relevancy and utility of the

Gagas-Urimahadev-Selapani road.

3. When we asked Sri B.D. Pande, learned counsel for the appellants-
writ petitioners, as to how the appellants-writ petitioners can invoke the extra-
ordinary jurisdiction of this Court seeking an inquiry regarding the relevancy
and utility of a particular road, learned counsel would fairly state that the
appellants-writ petitioners are not pressing for the second prayer; and that his
claim be confined to the grant of Prayer No. 1 alone. Prayer No. 2 of the writ
petition is, accordingly, dismissed as not pressed.

4 The appellants-writ petitioners’ case, in short, is that possession of

. SR far ithout
their lands was sought to be forcibly taken for construction of a road, witho



3]

villagers had given their consent, several others, including the appellants-writ
petitioners, had not given their consent for possession of lands being taken for
construction of a road and, consequently, they cannot be deprived of their

property except by initiating proceedings under the Land Acquisition Act.

D, Sri Vikas Pandey, learned Standing Counsel for the State
Government, would fairly state that the contents of the counter-affidavit
disclose that a few villagers, including the appellants-writ petitioners, had not
given their consent for possession of their lands being taken for construction
of a road; and no road has been constructed on the disputed portion of the
land i.e. on that part of the land for which consent, for taking possession, had

not been given by the owners of the land.

6. In the order under appeal, the learned Single Judge appointed an
Advocate Commissioner to examine whether the road in question served a
public purpose and, based on the report of the Advocate Commissioner,
expressed its satisfaction that a link road, connecting the village of the
appellants-writ petitioners to the road already sanctioned, was in public
interest. The learned Single Judge opined that, for this, approval had already

been granted; and the land had been acquired as per mutual negotiations.

7. While the State Government can, undoubtedly, enter into a mutual
agreement with owners of the land, and purchase the land at the mutually
agreed price, so long as the mutually agreed price is fair and reasonable, no
owner can otherwise be deprived of his / her land except by resort to
acquisition proceedings in accordance with the provisions of the Right to Fair
Compensation and Transparency In Land Acquisition, Rehabilitation and

Resettlement Act, 2013 (for short the ‘2013 Act’).

8. Under Article 300-A of the Constitution of India, no person shall be
deprived of his property save by authority of law which, in the present case, is

the 2013 Act.

9. Since it is not in dispute that the appellants-writ petitioners have not
consented to part with their lands for construction of the road, the only
manner in which the road can be laid is if the State Government exercises its
powers of eminent domain, initiates proceedings for acquisition of the land,
and takes possession thereof in accordance with the provisions of the 2013

Act.
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(9S)

10. The order under appeal is, therefore, set aside and the writ petition

is disposed of directing the respondents not to interfere with the appellants-

writ petitioners’ possession of the subject land, except after acquiring the

subject land in accordance with the provisions of the 2013 Act.

11. The Special Appeal is disposed of accordingly. No costs.

(R.C. Khulbe, J.) (Ramesh Ranganathan, C.J.)
12.02.2020 12.02.2020
Rathour



R S . SABRISELRRS—

v AP ETSO S TR L T " T PP g
- aai R R L I G T A el S K

-k Q.m,‘*

/ANNF)QU/\[« q

, (Bges 1 4,
(l AdAdy —~ 9. % 0 '2,)

NwAS !
N\
| 7\
N o I ~ (
— A8y Ty, o camee— [
e AR N VI S B BV i B sl e .
’ =lety 1 g 3 < ;(‘T
N 4
. )
—_— —‘T — [ o3
.~ - AR [ Ay N
’—)v!' T 1 )} )J\(v')nt'_-]
AN
HNETT Y
o «r| \',-\
= ¥y .7.“ - —_— /)

' YD, 2t Jla=r—c= S [ ’
M. i _) i SR & laey Sl < d €] &a-
-‘)

-] "
\ Lt 2\ \‘-1 C R ar—— = \ (s -t
‘<" ) i 'q'(‘ \r—i &\w S T \1| -'—rr:r*
: 3 S ——
—— —_— =
— Lo S LT — N N2 ! "J\J’.nu,
~ S = . S o
C o = { wnat) ,I/((‘J[}_':/ ( PP P TR ‘ y
— \ o ~ Y- “noo o
g T —— - N ' - ~ o e
=1 =TT Dew N —~ e
.") < Dt . ZIF Ln—‘ [y 700 q ,.«15;)
T ST T T e b - ~
g > f(‘/ [y 7 ~tr; > =, e 0= —
- u\‘ [ \I \ r \}L\ ! ) \\-'\-~-I
UE 1 U= ~3r ~—7/ ETe A . =N
-1 /, = “7‘< ol o T = —_— = T
— .l . oS N &~ Ly P R Rl aa L
-— { s 7 / p e 3y ¥
o e araa Ty S N O R W .
)< )& er 7107 /< )T iy ;.j‘,m \

i U D W
g \ ! . rel e TG vy ET =2y
'g (f—f “ Y-=uy o) P (/7[),1// ‘;‘/:::7 "/‘r ,'\f 9 ;;r} ’17;_‘[:) _L_;—>
N T ST A XTI 7 " y
E.’/4 ,'r‘(’ -} Ers / =T ‘-T‘i\-‘ ')C‘Cl\ ' —_—
. A7 T T T,
IRy vl"r/w'r(}ﬁm)‘l Sk

A
AT (hj-

-
N
\ X -
"

1 ’ . \l\\l "
AT I d\l PG

,'J \,’\,‘:\l L-{t

Scanned with CamScanner



Scanned with Ca'mScanner





{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

